The evolution of the case law in the field of free movement of goods has been marked by consecutive changes in the legal tests applied by the Court of Justice of the European Union for the determination of the existence of a trade restriction. Starting with the broad Dassonville and Cassis de Dijon definition of MEEQR (measures having equivalent effect to a quantitative restriction), the Court subsequently introduced the Keck-concept of 'selling arrangements', which allowed for more regulatory autonomy of the Member States, but proved insufficient to capture disguised trade restrictions. Ultimately, a refined 'market access' test was adopted, qualified by the requirement of a 'substantial' hindrance on inter-State trade. Contrary to the free movement of goods, the free movement of capital has not undergone the same evolutionary process. Focusing on the 'golden shares' case law, this article questions the broad interpretation of 'capital restrictions' and seeks to investigate whether the underlying rationale of striking down any special right that could have a potential deterrent effect on inter-State investment is compatible with the constitutional foundations of negative integration. So far the Court seems to promote a company law regime that endorses shareholders' primacy, lacking, however, the constitutional and institutional legitimacy to decide on such a highly political question. It is thus suggested that a refined test should be adopted that would capture measures departing from ordinary company law and hindering market access of foreign investors, while at the same time allowing Member States to determine their corporate governance systems.
Introduction
Twenty-two years have passed since the Court of Justice of the European Union delivered its seminal judgement in Keck and Mithouard. 1 Things have changed since then and Europe is no longer the same. The Internal * Ilektra Antonaki, LL.M., is a PhD candidate at Leiden University, The Netherlands. I would like to express my sincere gratitude to Daniel Carter and Ciarán Donohue for their insightful remarks and their constructive criticism. 1.
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Market has evolved to such an extent that it is argued that we have probably reached the last stage of the dynamic process of economic integration, which represents a fully integrated, efficient and competitive European market that can successfully respond to the challenges posed by the globalised economy of our times. 2 Yet, some patterns of the past sometimes come to the fore to remind us that some questions still remain to be answered. After a plethora of cases dealing with all sort of national regulations, we are still trying to figure out the appropriate test that can provide us with an economically sound and legally solid solution to the eternal conundrum of what qualifies as a 'trade restriction'. Also we are still trying to reach a conclusion as to whether the various tests that the Court has occasionally applied in one freedom can be equally applicable to the others. The present article does not purport to have the answer to this immensely complex and multivariate challenge. But it does attempt to reflect upon the critical notion of 'restriction' as developed through the case law of the Court in the field of goods and draw some parallels with the case law in the field of capital. In particular, it focuses on the golden shares case law and seeks to investigate whether the doctrine of 'selling arrangements' as formulated by the Court in Keck 3 together with the refined 'market access' test can be transposed in the free movement of capital in the form of 'investments arrangements' 4 that would be excluded from the scope of Article 63 TFEU. The analysis that follows is divided into three parts: the first part provides a brief overview of the case law in the free movement of goods, depicting the evolution of the scope of measures having equivalent effect to quantitative restrictions (MEEQRs); the second part turns to the free movement of capital and attempts to identify three criteria that are used in order to define the notion of capital restrictions in the golden shares case law; and finally, the third part seeks to formulate a Keck-inspired test that could delineate the contours of capital restrictions and to explore whether this test could be regarded as a new avenue that the Court could potentially follow in its legal reasoning when dealing with special shareholdings in privatised companies.
2 Selling Arrangements and Market Access in the Free Movement of Goods 2.1 The Pre-Keck Case Law on MEEQRs The establishment and development of the European Union's (EU) Internal Market has been to a large extent supported and promoted by the dynamics of negative integration. It was the Luxembourg Court that stepped in and took the lead in overcoming the political stagnation of the 1960s/1970s and facilitating the process of economic integration. With the two landmark decisions in Dassonville 5 and Cassis de Dijon, 6 the Court unleashed the powers of negative integration and inaugurated a new era, where any national rule capable of hindering, directly or indirectly, actually or potentially, intra-Community trade could be regarded as an MEEQR. 7 The principle of mutual recognition was proclaimed as the predominant criterion for determining whether a trade restriction existed or not. 8 This meant that the principles of non-discrimination and anti-protectionism were soon replaced by the strikingly broad and 'inherently nebulous' 9 concept of market access. The far-reaching consequences did not take too long to make themselves felt: in the aftermath of the two rulings, a wave of speculative national litigation mushroomed, calling for all sorts of national regulations to be disapplied as contrary to the free movement provisions. 10 Most of the contested measures were indistinctly applicable regulatory 5. Case 8-74, Dassonville, [1974] ECR 00837. 6.
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C. Barnard, The Substantive Law of the EU (2014), at 656. 9. P. Oliver and S. Enchelmaier, 'Free Movement of Goods: Recent Developments in the Case Law', 44 Common Market Law Review 649, at 674 (2007) . 10. J. Snell, 'The Notion of Market Access: A Concept or a Slogan? ', 47 Common Market Law Review 437, at 447 (2010) . See e.g. Case 286/81, Oosthoek's Uitgeversmaatschappij BV, [1982] ECR-04575 concerning a Dutch rule prohibiting the offering of free gifts for sales promotion purposes; Case 155/80, Sergius Oebel, [1981] ECR 01993 regarding a German prohibition on night-work in bakeries; Case C-69/88 H. Krantz GmbH, [1990] ECR I-00583 on a Dutch rule granting tax authorities the power to seize goods sold on instalment terms with reservation of title in case the purchasers were not able to repay their tax debts; Case C-145/88 Torfaen Borough Council v. B & Q plc., [1989] ECR 03851 on the British prohibition of Sunday trading; Case C-23/89, Quietlynn Limited and Brian James Richards, [1990 requirements that applied without distinction to domestic and foreign goods or traders and did not restrict or affect inter-State trade. This avalanche of legal actions against national rules regulating marketing and selling conditions was perceived as an intrusion into the domain of national regulatory autonomy, and it was increasingly suggested that the Court should clarify and delineate the boundaries of Article 34 TFEU. 11 In the same vein, Advocate General Tesauro in Hünermund courageously admitted that he had changed his mind in relation to his views in a previous case law, 12 and he opined that the Dassonville formula could not be construed as meaning that a potential reduction in imports caused solely and exclusively by a more general (and hypothetical) contraction of sales could constitute an MEEQR. 13 Accordingly, he asserted that rules that regulated the manner in which a trading activity was carried out were in principle to be regarded as falling outside the scope of Article 34 TFEU, insofar as they did not intend to regulate trade itself and they were not liable to render market access less profitable (and thus indirectly more difficult) for importers. 14 He believed that this approach was in line with the principle of mutual recognition established in Cassis de Dijon and did not in any way undermine its truly integrationist inspiration. 15 A different (i.e. more intrusive) interpretation of Article 34 TFEU 'would ultimately render nugatory the Treaty provisions … or in any event devalue them'. 16
The Keck Ruling and the Introduction of the Concept of Selling Arrangements
The Court sooner or later realised that its broad definition of MEEQR and its blurry and ill-defined marketaccess approach had opened a Pandora's box. Thus, in 1993, when it was called upon to rule on the compatibility of a French prohibition on resale at a loss, it decided to put an end to the opportunistic and unsubstantiated litigation (though arguably in a clumsy manner). It explicitly expressed its intention to re-examine and clarify its case law in view of the increasing tendency of traders to invoke Article 34 TFEU as a means of challenging any rules whose effect was to limit their commercial freedom even where such rules were not aimed at products from other Member States. 17 Thus, it introduced the famous (or rather infamous) concept of selling arrangements: rules that restricted or prohibited certain selling arrangements were not such as to hinder directly or indirectly, actually or potentially trade between Member States as long as two conditions were fulfilled: (i) they applied to all relevant traders operating within the national territory; and (ii) they affected in the same manner, in law and in fact, the marketing of domestic products and of those from other Member States. 18 The exact content of the concept of selling arrangements was revealed in subsequent case law: rules on shop opening hours, 19 rules requiring processed milk for infants be sold only in pharmacies 20 and certain restrictive rules on advertising 21 are some examples of the type of national regulatory provisions that were captured by the concept of selling arrangements and were thus excluded from the scope of Article 34 TFEU. In general terms, rules relating to the place and time of sales as well as to the marketing of specific products were in principle considered to be caught by the Keck-formula. 22 However, the somewhat artificial dichotomy between product rules and selling arrangements proved inadequate and sparked an academic debate. 23 Lawrence Gromley noted that the exclusion of selling arrangements from the scope of Article 34 TFEU would lead to a lack of judicial review of ostensibly innocent measures, which could, however, constitute disguised restrictions on inter-State trade. 24 Stephen Weatherill, while recognising that the ruling excluded from the scope of the Treaty certain regulatory choices that do not damage the realisation of economies of scale, he nevertheless considered that it had a 'disturbingly formalistic tone' and it was 'flawed by the absence of an adequate articulation of just why it was possible to conclude that no sufficient impact on trade between States was shown'. 25 He thus proposed a refined Keck-test that would allow Member States to apply national regulatory measures to imported goods as long as they would apply equally in law and in fact to domestic and foreign goods and they would not impose direct or substantial hindrance to market access. 26 The origin of this refined test can be traced back to the Advocate General Jacobs' opinion in 27 where he expressed his famous objection to the Keckinspired presumption of lawfulness of selling arrangements and proposed the adoption of a test based on 'substantial hindrance on market access' for determining whether non-discriminatory rules infringed Article 34 TFEU. 28 The significance of the impact on market access was also espoused by other Advocates General 29 and legal scholars as a criterion for establishing the existence of an MEEQR. 30 It was argued that the case law offered room for de minimis considerations in free movement law, in the sense that 'minimal restrictive effects' did not affect market access, while several trade restrictions hindered significantly market access and thus impinged on Article 34 TFEU. 31 However, the position of the Court was less clear. Although it had ostensibly rejected the adoption of a de minimis test in the free movement assessment, 32 access was 'too uncertain or indirect' 33 or 'purely hypothetical', 34 then the contested measure did not infringe free movement provisions.
The Post-Keck Market Access Test
The Court started widening the scope of Article 34 TFEU by restricting the scope of selling arrangements and gradually adopted an over-inclusive 'market access' test. 35 In particular, in subsequent case law, the Court interpreted the two conditions contained in paragraph 16 of Keck as meaning that certain selling arrangements could not escape the scrutiny of the free movement provisions if they were discriminatory or they imposed additional burdens on imported goods (in the sense of the 'dual burdens' that the principle of mutual recognition was intended to eliminate under the Cassis de Dijon judgement). Cases such as Familiarpress, 36 De Agostini, 37 Gourmet 38 and Alfa Vita 39 signalled the transition from an approach based on a formalistic distinction between 'product rules' and 'selling arrangements' to a more straightforward test based on 'market access hindrance'. 40 ucts hinder the market access of foreign products and therefore constitute MEEQR prohibited under Article 34 TFEU. 43 In the same vein, in LIBRO, 44 the Court ruled that book price-fixing 45 of German language books in Austria constituted an MEEQR contrary to Article 34 TFEU, 46 as it could potentially hinder market access for German book importers. 47 Furthermore, the predominance of the 'market access' test was very recently reiterated in the Scotch Whisky case, 48 where Court held that the Scottish imposition of a minimum price per unit of alcohol prevented the lower cost price of imported products being reflected in the selling price to the consumer and was thus capable of hindering the access to the UK market of alcoholic drinks that were lawfully marketed in other Member States. 49 However, this 'market access' test is sometimes qualified by an additional step, which requires that the measure at issue have a direct/substantial/significant effect on inter-State trade. Thus, in Ker-Optika, the Hungarian prohibition on the selling of contact lenses via the Internet was deemed to be an MEEQR within the meaning of Article 34 TFEU, because it deprived traders from other Member States of a particularly effective means of selling those products and therefore significantly impeded market access. 50 Although admittedly the Court is not very consistent in the terminology or the precise tests that it uses, the fact nonetheless remains that its analysis implicitly includes a quantitative element: only measures that directly/substantially/significantly affect Association and Others, [2015] n.y.p. 49. Ibid., at 32. 50. Case C-108/09, Ker-Optika, [2010] ECR I-12213, at 54. By the same token but in a different context, recently the Court found that the Spanish legislation prohibiting tobacco retailers from importing tobacco products and forcing them to procure their supplies from authorised wholesalers hindered the access of these products to the market. This was despite the contentions of the Commission and the Spanish Government that the legislation at issue had to be assessed in the light of Art. 37 TFEU, because it concerned the operation of a monopoly of a commercial character and the restrictions on trade that are inherent in the existence of such a monopoly. See Case C-456/10 Asociación Nacional de Expendedores de Tabaco y Timbre (ANETT) v. Administración del Estado [2012] , published in the electronic reports of cases, at 21, 43.
inter-State trade are captured by the MEEQR definition. By contrast, measures with hypothetical, remote, uncertain or indirect effect on market access escape from the internal market scrutiny. 51
3 Defining Capital Restrictions in the Golden Shares Case Law
Golden Shares in Europe
In the early 2000s, after almost a decade from the Keck judgement, the Court was faced with the question whether the doctrine of selling arrangements could be applied in the field of the free movement of capital and, more precisely, in the golden shares case law. This case law raises important legal, political and economic questions, as it addresses issues, which lie at the heart of the fundamental interplay between the State and the Market. The origins of golden shares can be traced back to the post-war economic history of Europe. In the aftermath of the Second World War, a widespread public ownership thrived in Europe in an effort to resuscitate the war-ravaged economies, boost growth and create national champions in strategic industries, which were deemed essential for national economy. The two privatisation waves that followed (the first in the late 1970s and 1980s as a result of the policy pursued by Margaret Thatcher in the UK and the second in the 1990s because of budgetary constraints imposed by the Maastricht Treaty and the subsequent efforts of Member States to reduce their public debts) did not thwart state intervention in the market. 52 One way of retaining control over the previously state-owned and subsequently privatised companies was through the creation of golden shares. The notion of golden shares refers to the special rights that Member States usually maintain in strategically sensitive privatised companies (telecommunications, energy, postal services, car industries, etc.). 53 These special rights grant to the State the right to control changes in ownership and/or veto certain strategic decisions in order to prevent hostile takeovers, guarantee the 51. It could be argued that the 'substantial effect' test refers to a certain threshold that needs to be met in order for a measure to constitute an MEEQR, whereas the 'remote effect' test seeks to establish a link of causality between the contested measure and restriction on inter-State trade. Be that as it may, this distinction is not unproblematic, that is why some authors see a convergence of the two tests. See in particular Barnard (2014) , above n. 8, at 147; Weatherill (1996) provision of services of general interest, and safeguard public security and other public interest objectives. 54 The use of golden shares became a widespread phenomenon in Europe in the 1990s and 2000s. The Commission was not particularly content with these developments and regarded the establishment of special holdings in national champions as an expression of economic patriotism. 55 Fearing that this trend could severely obstruct the functioning of the Internal Market, it initiated a number of infringement proceedings against the Member States that had maintained special rights in privatised companies. The conclusion that can be drawn after more than twenty years of litigation 56 is that golden shares constitute a restriction on the free movement of capital because of their dissuasive effect on investment. [2013] , published in the electronic reports of cases. 57. So far only on one occasion did the Court find that the contested special rights were justified by public interest requirements and were also consistent with the principles of proportionality and legal certainty, and that was in Case C-503/99, Commission v. Belgium.
are far more profound, as they can affect the national corporate governance systems and the varieties of capitalism that exist in Europe. 58
Selling Arrangements in Golden Shares Case Law
Not surprisingly, the Member States have consistently expressed their strong opposition to this line of case law, arguing that it essentially deprives them of their right to choose the corporate governance regime that suits best to the structure of their economy and corresponds to the needs of their industrial policy. Among their various defences, some Member States attempted to draw a parallel between golden shares and selling arrangements, arguing that a Keck-like approach should apply in relation to the special shareholding retained in privatised companies. 59 However, they did not manage to convince the Court to moderate its rigid legal reasoning in order to prevent a replication of the legal ramifications of the over-extensive application of the free movement rules, as the one occurred in the aftermath of Dassonville and Cassis de Dijon. It emerges from the case law that the Court has not formulated a clear and consistent test as to what constitutes a capital restriction. Nevertheless, we can identify certain criteria which -if combined -could result in a structured legal test for capital restrictions. These criteria are the following: (1) discrimination on grounds of nationality, (2) derogation from ordinary company law and (3) positive effect on capital flows. The first criterion has appeared only once in the golden shares case law, 60 and because of its straightforward discriminatory nature, it is undisputed that it constitutes a restriction on the free movement of capital, which can only be justified by the objectives provided for under the 58. Varieties of Capitalism (VoC) is a theory from the field of political economy, which essentially distinguishes between coordinated and liberal market economies on account of the corporate governance regime and the methods of production in these economies. Treaties. 61 Therefore, it will not be further analysed, as there is a wide consensus as to its restrictive nature. The second criterion, namely derogation from ordinary company law, has been developed in the context of golden shares, and it constitutes the foundation for the construction and development of a Keck-inspired approach in the free movement of capital. This approach raises interesting and contentious legal questions, which will be addressed in Section 3.2.1. Finally, the positive effect on capital flows criterion, inspired by the 'substantial hindrance' test originating from the free movement of goods, could perhaps contribute to the formulation of a more prudent test for capital restrictions in the golden shares case law. Its possible implications will be addressed in Section 3.2.2.
The 'Derogation from Ordinary Company Law' Criterion
The 'derogation from ordinary company law' criterion was introduced in the golden shares case law in order to determine, first, whether a special shareholding qualifies as a State measure and, second, whether it has a restrictive effect on capital movements. In reality, these two steps form part of one and the same test: if the State acts in its capacity as public authority and introduces special rights in a privatised company in derogation from ordinary company law in order to avail itself of a privileged position to the exclusion of private individuals, it restricts the free movement of capital; if, on the other hand, it acts in its capacity as a shareholder of a privatised company through a private act 62 in accordance with national company law, the special shareholding at issue constitutes an 'investment arrangement' that does not restrict the free movement of capital. So far, most of the cases concerned golden shares introduced in derogation from the national company law in force at the time. Thus, the conclusion of the Court was, in most cases, justified by the need to prevent the State from exercising its regulatory powers in order to arbitrarily benefit from special prerogatives in the management of privatised companies. However, it is one thing to maintain a level-playing field between the State and private shareholders, and it is another to impose on all Member States a certain model of corporate governance that adheres to a strict principle of proportionality between ownership and control 63 room for control-enhancing mechanisms (CEMs). 64 The analysis that follows attempts to shed light into this delicate distinction by examining some of the Court's golden shares rulings.
The British Airports Authority Case
One of the cases that can be used as a paradigm of a rigorous and over-inclusive interpretation of Article 63 TFEU is the Commission v. UK (BBA) case. 65 British Airports Authority (BAA), Britain's biggest airport operator, was privatised in 1986 as part of the privatisation policy pursued by Margaret Thatcher. The privatisation process was governed by the Airports Act 1986. The UK Government retained control over the newly formed company that took over the functions of the previously state-owned enterprise by retaining a special shareholding. In particular, the Articles of Association of the privatised BAA provided for a rule that prevented the acquisition of more than 15% of the voting shares in the company. Furthermore, they introduced a procedure that empowered the UK Government to give consent to certain major operations of the company, such as disposal of assets, control of subsidiaries and windingup. The UK Government argued first that national company law allowed the existence of different classes of shares as well as the existence of differences in the rights attached to them in relation to sharing the company's profits and to its management. 66 Secondly, BAA's Articles of Association could not be equated to national legislation (and thus regarded as a State measure), as their adoption was a mere application of private law mechanisms allowed under ordinary company law. These arguments were not accepted by the Court. It held that the fact that BAA's Articles of Association were to be approved (and were actually) by the Secretary of State pursuant to the Airports Act 1986 meant that the UK had acted in its capacity as a public authority and not as a shareholder, and therefore the restrictions had not arisen from a normal operation of company law. 67 However, one might wonder whether the approval by the Secretary of State was a sufficient condition for a private law act -adopted in compliance with national company law -to be regarded as a State measure. Surely, it cannot be denied that there was an approval by the Secretary of State, but this cannot alter the nature of the Articles of Association as a private agreement among the shareholders. The State did not use its public authority powers in order to derogate from ordinary company law and benefit arbitrarily from a privileged status by distorting the market; rather it acted as a shareholder and made use of the possibilities offered by ordinary company law, just like any private investor could have done in a similar situation. Secondly, the ordinary law criterion was used as a basis to advance the argument that the contested special rights should be interpreted in the light of the Keck ruling. The UK Government reminded the Court of its own efforts to keep a tight rein on the speculative litigation that emerged in the field of goods after Dassonville and Cassis de Dijon by adopting a more moderate approach in Keck. The application of a Keck-informed test would entail the exclusion of the contested special rights from the scope of capital restrictions under Article 63 TFEU. In particular, it was argued that the measures at issue were applied equally to foreign and domestic investors and they did not restrict market access. Rules of private law such as the ones in the BAA's Articles of Association, which did not derogate from normal company law and merely determined the characteristics of the special shareholding, could not possibly amount to a restriction on market access. 68 It was further contended that the Member States were entitled to engage in economic activities on the same basis as private market operators, within the framework of contracts governed by private law. As there was no secondary legislation on this matter, EU law could not impose on a company the obligation to be placed under market control or to attach to its shares the rights that all actual or potential investors might wish to see attached to them. 69 If the special shareholding were open to challenge, this would mean that holders of ordinary shares could rely on the Treaty in order to renegotiate the rights attached to the shares they had bought. 70 In other words, ordinary shareholders would be allowed to convert their ordinary shares into special shares. This interpretation, however, could not be accepted, as EU law could not impose a specific 67. Ibid., at 48. 68. Ibid., at 29. 69. Ibid., at 31. 70. Ibid., at 35. model of corporate governance. This was -and still remains -a domain reserved for the national legislator. However, the Court found that while the contested measures were not discriminatory, they nonetheless affected the position of a person acquiring a shareholding as such and were thus liable to deter investors from other Member States from making such investments and consequently affected their access to the market. Although, in principle, it did not exclude the possibility of developing a concept similar to that of selling arrangements in the area of free movement of capital, it nevertheless rejected it on the facts, by stating that the measures at issue were not comparable to the rules concerning selling arrangements. 71 It could be argued that the outcome of this case might have been different were it not for the approval of the Articles of Association by the Secretary of State. This approval was the decisive factor that led the Court to rule that the golden shares at issue were at variance with national company law and could not be regarded as 'investment arrangements'. Nevertheless, the Court did not explain how the approval by the Secretary of State altered the fact that the introduction of special shareholding was permitted under national company law. This criterion is decisive of determining whether a measure constitutes a restriction on capital movements. The UK Government argued emphatically that national company law did not preclude special shareholding. It was in fact so convinced of the merit of its arguments that it did not advance any justification arguments. This proved fatal for the outcome of the case, as the Court did not even examine whether the restriction could be justified by overriding reasons in the public interest.
The Portugal Telecom and GALP Energia
Cases Contrary to the BAA case, in Commission v. Portugal (Portugal Telecom SGPS SA), 72 the Court rightfully found that the contested special shareholding amounted to a State measure liable to restrict the free movement of capital. The special rights at issue included, among others, a right to elect at least one-third of the total number of directors, including the chairman of the board of directors, a right to elect one or two of the members of the executive committee and an approval procedure for important decisions, such as the appropriation of net income of the year, alterations to the articles of association and increases in share capital, and relocation of its registered office. Although the preferred shares were introduced in the Articles of Association, the Court noted that these Articles were adopted not only immediately after the adoption of the decree-law authorising the creation of golden shares within Portugal Telecom, but in particular at a time when the Portuguese Republic had a majority holding in the company's share capital 71. Case C-98/01, Commission v. UK, at 45-48. 72. Case C-171/08, Commission v. Portugal. and thus exercised control over that company. 73 Furthermore, as underlined by Advocate General Mengozzi, the creation of those golden shares was not the result of a normal application of company law: in derogation from the Portuguese Commercial Companies Code, the golden shares retained in Portugal Telecom were not transferable. 74 Therefore, in those circumstances, the Court rightfully regarded the introduction of golden shares in Portugal Telecom as a State measure liable to restrict the free movement of capital. It was clear that the Portuguese Government had departed from the ordinary provisions of company law in order to avail itself of a privileged position in the privatised telecommunications company. Similarly, in Commission v. Portugal (GALP Energia SGPS SA), 75 the Court held that the right of the State to appoint the chairman of the Board of Directors in GALP Energia SGPS SA was not stemming from a normal application of company law, since the Portuguese Commercial Companies Code expressly precluded the right to appoint certain directors being attached to certain categories of shares. 76 The national law at issue and GALP's Articles of Association derogated from general company law with the sole intention of benefitting the public authorities. 77 Consequently, the right of the State to appoint the chairman of GALP's Board of Directors was attributable to the Portuguese State and was thus falling within the scope of Article 63 TFEU. 78
The 'Positive Effect on Capital Movements'
Criterion The test that has been developed so far is essentially based on the derogation from ordinary company law criterion, which could allow us to distinguish between investment arrangements and restrictions on capital movements. Although this test could be regarded as sufficient for determining whether the contested golden shares constitute a restriction on the free movement of capital, it is suggested that a quantitative dimension could be added in order to enable the Court to take into account some factual evidence in borderline and exceptional cases in which there is a strong likelihood that the special shareholding has actually promoted and encouraged cross-border capital flows. 73. Ibid., at 53. Nevertheless, it should be noted that it is disputed whether the fact that a State makes use of its majority shareholding in order to introduce special rights in the Articles of Association -when this is allowed by national company law -is sufficient to qualify this act as a 'State measure'. Special rights are usually introduced by those in control, either in the initial phase of incorporation or after an amendment of the Articles in view of a planned divestiture. So far the Court has found that special shareholding in privatised companies amounts to a restriction on capital movements, even when there is factual evidence that this shareholding has no negative impact on the acquisition of shares in the undertaking concerned by foreign investors. Member States have tried to invoke the 'substantial hindrance' criterion, as developed in the free movement of goods, in the area of free movement of capital, but the Court has resisted the pressure. In particular, in Commission v. Portugal (Energias de Portugal), 79 the Portuguese Republic contended that the provisions of national law at issue did not establish any direct or substantial obstacle to the access of direct investors or portfolio investors to the share capital of EDP. To the contrary, EDP's shares were among the most sought-after on the Lisbon Stock Exchange and a large number of those shares were in the hands of foreign investors. 80 This could probably be explained by the fact that the existence of public ownership in a national industry can be regarded as guaranteeing the financial stability and solvency of a company, and can thus act as an incentive for foreign public and private investors to buy shares in that company. However, the Court refused to engage in a factual examination of the actual impact of the special rights in question on crossborder investment and ruled that foreign investors, whether actual or potential, might have been deterred from acquiring stake in the capital of EDP. 81 The rationale underlying the substantial hindrance criterion, as developed in the free movement of goods, could be transposed into the area of free movement of capital in order to give Member States the possibility to refute the premise of the Court's reasoning that golden shares are by definition a restriction on capital movements. This could take the form of a criterion based on a possible 'positive impact' of golden shares on capital movements, which would allow the Member States to prove that despite their prima facie-restrictive nature, the contested golden shares have actually incentivised cross-border investment and has increased the number of foreign shareholders. In other words, when the contested special rights derogate from ordinary company law, there is a presumption of a restrictive effect on capital movements. However, this presumption is rebuttable: the Member State should be able to provide evidence to prove that the special rights at issue not only have not discouraged foreign investors but have actually had a positive effect on capital flows. Admittedly, one could argue that this criterion is loosely framed and it is difficult to be reconciled with the principle of legal certainty. Nevertheless, if used carefully and on a case-by-case basis, it could help redress some shortcomings arising from the erroneous premise that all golden shares inherently restrict capital movements.
In Search of a Refined Test for Capital Restrictions
The role of EU law in the formation of the national regimes of corporate governance lies at the heart of the underlying rationale of the Court's approach in the golden shares case law. The Court embraces the principle of proportionality between corporate ownership and control, implying that any shareholder should in principle own the same fraction of cash flow rights and voting rights. Its legal reasoning starts from the premise that the principle of proportionality between ownership and control should be respected, and thus any structure or mechanism that derogates from this principle should be disapplied as it discourages investors from acquiring shares in the undertaking concerned. According to this reasoning, the State's interference in the management of the company through the vehicle of golden shares is capable of depressing the value of the shares, thus reducing the attractiveness of an investment in that company. 82 The reason is that the State might exercise its special rights in order to protect the public interest, 'which might be contrary to the economic interests of the company'. 83 The Court seems to embrace the shareholders' primacy value as a normative foundation of free capital flows in the Internal Market. State participation in preferred holding is regarded as a deterrent for foreign investors, thus restricting the free movement of capital. This view reflects an inherently political choice favouring unfet- tered liberal market economy, 84 as opposed to a market economy that allows the existence of corporate governance regimes with CEMs. It also reflects a policy approach advancing the maximisation of the shareholders' profits as the ultimate objective of a corporation. However, this approach is based on three premises, whose acceptance is far from evident: it implies that, first, the interests of the company are those of the shareholders, secondly, the shareholders' interests are embodied in the share value 85 and, thirdly, the existence of golden shares diminishes the share value. 86 The Court endorses the corporate governance school of thought that advocates shareholders' primacy as the ultimate objective of company law and seems to disregard the interests of other stakeholders such as employees, suppliers, creditors and ultimately the society as a whole. 87 To accept that the mere existence of golden shares restricts the free movement of capital would imply that In his recent opinion in AGET Iraklis, he stated -in the very first paragraph -that the 'European Union is based on a free market economy, which implies that undertakings must have the freedom to conduct their business as they see fit'. This rather sweeping statement seems to disregard the reference to 'social market economy' in Art. 3 TEU. See Opinion of Advocate General Wahl delivered on 9 June 2016 in the Case C-201/15 AGET Iraklis. 85. Gerner-Beuerle, above n. 73, at 124. 86. However, this assumption is not empirically proven. In 2005, Oxera, authorised by the European Commission, provided an overview of the special rights retained by public authorities in privatised companies in the EU and an evaluation of their economic impact on the performance of affected companies. The Report examined six companies (Cimpor, Volkswagen, Repsol YPF, KPN, Portugal Telecom and BAA) and concluded that special rights held by public authorities tend to have a negative impact on the longer-term economic performance of EU privatised companies because four of the six companies examined tended to underperform relative to comparable companies not subject to special rights. However, the remaining two companies outperformed their comparators and, thus, this contradictory evidence was not consistent with the hypothesis that the impact of special rights is negative. Accordingly, Oxera concluded that: '… although there is some indication of a negative impact of special rights, the evidence obtained from the benchmarking analysis is disparate and does not allow any strong conclusions to be drawn. any type of special shareholding would amount to a restriction on capital movements. This would in turn mean that the free movement of capital is horizontally applicable and captures also acts of private shareholders, an interpretation that would have serious implications for the fundamental principle of private autonomy. 88 Such a reading of the Treaty is open to question, as the constitutional foundations of the Internal Market do not seem to allow such a broad interpretation. Surely, the wording of Article 63 TFEU provides for the prohibition of 'all restrictions' on capital movements without any allusion to discrimination. However, this cannot be regarded as a carte blanche to abolish all national company law requirements that could potentially dissuade foreign investors from investing their capital in undertakings with mechanisms that do not adhere completely to shareholders' primacy. In his insightful contribution, Harm Schepel argues that the golden shares case law so far has advanced the rule that corporations should be governed with a view to maximise shareholders' profit to such an extent that it has turned Article 63 TFEU into a 'Charter of Shareholder Rights'. 89 It has managed to elevate the shareholders' primacy principle to a constitutional norm underpinning capital liberalisation. 90 However, the Court's underlying narrative is based on a utopian nostalgia for the traditional forms of capitalism. The transformations of modern economy have led to a high degree of 'financialisation', which is currently asso-ciated with rising stagnation in the real economy, social inequalities and high levels of unemployment indistinctly national measures that obstruct capital flows and undermine the process of economic integration. However, it should respect the discretion of the Member States to decide on the corporate governance regime of their national economy, and it should intervene only when the national choices seriously undermine the objectives of market integration either by discriminating against foreign investors or by hindering the market access of foreign investors in derogation from ordinary company law. Its prime objective should not be the maximisation of shareholders' profit, but the establishment of a wellfunctioning and integrated market economy, which respects the national policy choices as expressed through various mechanisms of national company law. This is why the question of whether the contested measure derogates from domestic company law has been a recurring theme in the golden shares case law and rightly so. It appears that it is the only criterion so far that can contribute to the development of a reasonable and coherent test to assess whether special shareholding in privatised undertakings constitutes restrictions on capital movements. 95 It is thus proposed that a refined three-step test could be adopted in order to define capital restrictions. 96 It operates in the following way: 1. Discrimination on grounds of nationality. The first step asks whether there is discrimination on grounds of nationality. Special shareholding that discriminates between domestic and foreign investors constitutes a blatant restriction on the free movement of capital, which can be justified only by the grounds provided for in the Treaty. 2. Derogation from ordinary company law. The special shareholding that does not discriminate on grounds of nationality may be divided into two subcategories: (a) indistinctly applicable special shareholding that does not derogate from ordinary company law and does not exclude private shareholders can be regarded as investment arrangements (i.e. rules that structure the market and form the corporate governance regime of a Member State). These investment arrangements fall outside the scope of Article 63 TFEU. (b) Indistinctly applicable special shareholding that derogates from ordinary company law and it is available only to the State (to the exclusion of private investors) that constitutes a restriction on the free movement of capital prohibited under Article 63 TFEU. It can then be examined whether it can be justified by overriding reasons in the public interest in accordance with the principle of proportionality.
95. Ibid., at 108. However, the author admits that company law is a highly complex field of law with many different variations, exceptions and special provisions, making the determination of what complies with or derogates from ordinary company law a rather intricate and challenging exercise, at 138. 96. It should be noted that this article focuses on how to determine whether a special shareholding constitutes a capital restriction. The question of whether a capital restriction is justified by a legitimate objective and proportionate to the attainment of that objective is not addressed here.
